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THE LEGAL BASIS OF THE EULES OF BLOCKADE IN 
THE DECLARATION OF LONDON 

Every new agreement between nations changes the sources from 
which court decisions on subjects pertaining to international law 
are taken. In some cases, as that of the Declaration of Paris of 
1856, 1 the rules laid down by a multipartite convention become 
almost the sole source of facts upon which they touch. Decision 
after decision of the courts goes no further than that Declaration 
for the rules as to blockade and neutral goods. Judges whose 
predilection for extensive citations of authorities is well known con- 
sider its provisions of so authentic a nature that they forego further 
investigation in cases where the point at issue is simple enough to 
be covered by the laconic statements of the Declaration. 

But, on the other hand, the Declaration of Paris was a mere 
phrasing of principles generally recognized and for many decades 
before frequently laid down as almost axiomatic. Thus the Declara- 
tion of Paris can be considered best as a conventional statement of 
law previously established. This is generally the case with multi- 
partite conventions, for the nations frequently have points of view 
too divergent to accept other principles than those already noncon- 
testable or contestable to a slight degree only. Add the results of 
much compromising on specific points, and the general origin of the 
multipartite convention is stated. 

To how great an extent the Declaration of London 2 will become 
for judicial purposes the source beyond which there will be no need 
of going must, of course, await the event to be ascertained. The 
rules of blockade phrased in it ought to suifice in a great majority 
of cases, for it includes the gist of the judicial decisions recognized 
as most authoritative. A comparison has been made between the 
text of the Declaration and adjudicated cases as published in Scott's 
Cases on International Law and some other sources, especially re- 

i Printed in Supplement to this Journal, Vol. I (April, 1907), p. 89. 
* Printed in Supplement to this Joubnal, Vol. Ill (July, 1909), p. 179. 
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ports. Realizing that the London Conference was participated in 
by European nations as well as by Great Britain and the United 
States, some attention has also been paid to the European point of 
view regarding the matters considered as expressed, for the most 
part, in Bonfil's Manuel de Droit International (cinquieme edition, 
Paris, 1908). This study seemed particularly appropriate in view 
of the purpose of the Conference as stated in the preliminary 
provision : 

The Signatory Powers are agreed that the rules contained in the fol- 
lowing chapters correspond in substance with the generally recognized 
principles of international law. 

The British delegates in their final report phrased this differently : 

The purpose of the Conference has been, above all, to note, to define, 
and, where needful, to complete what might be considered as customary 
law. 

The latter statement is perhaps preferable because the term interna- 
tional law is, for Anglo-Saxons, an indefinite one making no dis- 
tinction between adjudicated law and the dicta and conclusions of 
text writers which are higher in favor among the Latin races as 
authorities than in the United States and Great Britain. 

In may be said at the outset that the statement of the British 
delegates is an excellent one. A careful study of Chapter I of the 
Declaration and comparison of its provisions with the volumes men- 
tioned above shows that the Conference did note, define and com- 
plete to a large extent what was already to be found in international 
legal rules. 

In Chapter I, regarding blockade in time of war, fully half of 
the twenty-one articles is devoted to " completing " the dicta of 
customary law. This is perfectly natural, for a set of rules must 
necessarily lay down practical methods of carrying out their provi- 
sions, and this is a matter of which courts take little cognizance. 
Rules coming under this head are contained in Articles 8, 9, 10 
and 11 relative to the contents of a declaration of blockade and the 
methods of notification; Article 13 relative to notification when a 
blockade is voluntarily raised; provisions in Articles 15 and 16 rela- 
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tive to methods of determining a vessel's knowledge of a blockade and 
the modes of informing her of an existing circumvallation ; and pro- 
visions in other Articles. 
Article I provides that 

A blockade must not extend beyond the ports and coasts belonging to 
or occupied by the enemy. 

No adjudicated case hangs on the point regarding a blockade of a 
port or coast occupied by the enemy, probably because of the well 
recognized ability of a belligerent to treat such occupied territory 
as enemy country. In several American cases this was not even 
called in question. In United States v. Bice (U. S. Sup. Ct., 1819, 
4 Wheaton, 246, Scott's Cas. 655), and in United States v. Hay- 
ward (1815, 2 Gall. 485, Scoit's Cas. 657), Justice Story held that 
Castine, Me., was British territory while occupied by military forces 
during the war of 1812. " By the surrender," he says, in the first 
case, " the inhabitants passed under a temporary allegiance to the 
British Government, and were bound by such laws * * * as it chose 
to recognize and impose." In the second case it was held that Castine 
was to be considered a " foreign port " with reference to the non- 
importation acts. 

A case arose as a result of the Spanish-American War in which 
a vessel sought to make port in Cuba. The Adula (176 U. S. 361, 
Scott's Cas. 826) was condemned as prize of war by the District 
Court after being captured in the attempt to reach Guantanamo, 
Cuba, and the decree of the lower judicial body was affirmed by the 
Supreme Court. A proclamation issued by the President June 27, 
1898, established a blockade of all ports on the southern coast of Cuba 
between Cape Frances on the west and Cape Cruz on the east. Both 
Santiago and Guantanamo are to the eastward of Cape Cruz. Bear 
Admiral Sampson, however, on June 7, as commander of the naval 
forces, had ordered the investment of the ports of southern Cuba, 
and this investment was maintained as an effective blockade. The 
Adula was chartered by a Spanish subject, one Solis, from the Atlas 
Steamship Company, a British corporation, to bring refugees from 
Guantanamo, Santiago or Manzanillo, the voyage being primarily 
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a commercial one for personal profit. She sailed near the end of 
June from Kingston, Jamaica, and was overhauled by the Vixen. 
The American warships controlled Guantanamo Bay, from which 
the city is twenty-five miles distant. While it seems to have been 
accepted by the court that the city itself was still in the hands of 
the Spanish, it was contended by the defendants that the port was in 
the possession of the Americans. Justice Brown lays no stress on 
this contention in his decision, evidently being of the opinion that 
the blockading, or occupying, Americans — which they were — had 
in either event a perfect right to treat as hostile a vessel which was 
attempting to do a thing they conceived to be prejudicial to their 
interests. It may be added that the text writers of Europe almost 
unanimously accept the opinion that neutral ports occupied by the 
enemy are subject to blockade. 

The fourth dictum of the Declaration of Paris, which is reaflirmed 
in Article 2, is too generally accepted to require any lengthy cita- 
tions to demonstrate that it is law. Tt may be mentioned, however, 
that though the United States has never adhered to the Declaration 
officially, the maxim was cited as authoritative by Chief Justice 
Fuller in his decision in the case of the Olinde Bodrigues (1898) 
(174 U. S. 510, Scott's Cas. 835); and that the second of the 
instructions issued by the Secretary of the Navy, June 20, 1898, 
General Order No. 492, read : " A blockade to be effective and 
binding must be maintained by a force sufficient to render ingress 
to or egress from the port dangerous." The Declaration of Paris 
reads " to prevent access to the enemy coastline." We submit that 
the American phrasing might have well been embodied into the 
Declaration of London, referring to coastline instead of to a port. 

That the question whether a blockade is effective is a question 
of fact is also a legal truism. One has only to refer to the decisions 
of Sir William Scott in the High Court of Admiralty (1 and 2 C. 
Robinson) and of the Right Hon. T. Pemberton Leigh (10 and 12 
Moore's Privy Council) to see that the de facto blockade is well 
recognized in law. Tn fact, the phrase has lately fallen into disuse 
on account of the disposition to consider the one sort only; that is, 
those properly maintained. American and British jurists have also 
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recognized a blockade de facto, as one in which notification was 
not given. This tenet has been disputed on the Continent and 
Article 3 is a very satisfactory reconciliation of the two theories. 

The effect of bad weather on a blockading force has long been 
acknowledged not to terminate the circumvallation. Article 4 has 
the sanction of British and American jurisprudence, though Euro- 
pean opinions will have to be modified to a small extent. Dr. Lush- 
ington in the High Court of Admiralty in 1865 (The Helen, 1 L. 
R. 1 Ad. and Ecc. 1, Scott's Cas. 823), says: " The blockade must 
and (save accidental interruption by weather) be constantly en- 
forced." Chief Justice Fuller in the Olinde Bodrigues quotes ap- 
provingly Sir William Scott in The Hoffnung (6 C. Rob. 112, 117) : 

When a squadron is driven off by accidents of weather, which must 
have entered into the contemplation of the belligerent imposing the 
blockade, there is no reason to suppose that such a circumstance would 
create a change of system, since it could not be expected that any block- 
ade would continue many months without being liable to such temporary 
interruption. 

The London conferees have satisfied themselves with stating 
simply that interruptions by stress of weather do not raise a block- 
ade. They have by this phrasing steered clear of the extreme theory 
that a vessel making the closed port during this period of respite 
violates the blockade. This theory, according to Bonfils (§ 1645), 
is held by the courts of admiralty of Great Britain. Denmark and 
the United States. Besides the English writers Phillimore and 
Travers-Twiss, Bello, Brocher, Fiore and Kent subscribe to it. 
Ortolan, on the other hand, considers that weather exigencies sus- 
pend the blockade, while Bulmerincq and Halleck believe they 
operate to lengthen the duration of the investment. 

France's learned text-writer evidently misunderstood the attitude 

of the Anglo-Saxon jurists, for Sir William Scott in the passage 

cited above continues (6 C. Rob. 117) : 

But when a squadron is driven off by superior force, a new course of 
events arise, which may tend to a very different disposition of the blockad- 
ing force, and which introduces therefore a very different train of pre- 
sumptions, in favor of the ordinary freedom of commercial speculations. 
In such a case the neutral merchant is not bound to foresee or to con- 
jecture that the blockade will be resumed. 
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We submit that the point here made does not argue for a con- 
tinuance of the blockade during the absence of the force from stress 
of weather so much as it does suggest that a neutral during such 
time acts at his own risk. It is well to note also that the enforced 
raising of a blockade is not mentioned in the chapter of the Declara- 
tion under review. 

" A blockade must be applied impartially to the ships of all 
nations " reads Article 5, expressing an opinion upon which a minor 
point of the Franciska (1855) (10 Moore's Privy Council, 37, 
Scott's Cas. 804) depended. This vessel was ordered restored with- 
out costs to either party on appeal from a decree of condemnation. 
The circumstances were as follows: The commander of the Baltic 
fleet on April 5, 1854, blockaded the coast of Courland, but his 
notice to the British ministers conveyed the impression that all 
Russia's ports on the Baltic were blockaded. The British Govern- 
ment on that date issued an Order-in-Council giving Russian ships 
up to May 15 to discharge their cargoes from Russian ports in the 
Baltic and White Seas to their port of destination. A similar per- 
mission was granted by the French Government. The Russian 
authorities granted a like indulgence to British and French ships. 
On May 14, 1854, the Franciska, a neutral vessel, under Danish 
colors, sailed from Copenhagen to Riga and was captured off Riga 
by an English ship of war on May 23 for a breach of blockade of 
that port. The Right Hon. T. Pemberton Leigh in his decision, re- 
ferring to relaxation of a blockade, quotes Grotius (De Jure Belli ac 
Pads, lib. IIT, c. I, s. V.), Bynkershoek (Quae. Jur. Pub., lib. I, c. 
II) and Vattel, all of whom agree with the latter who says (B. Ill, 
c. VII, s. 1,17): 

Quand je tiens une place assiegee, ou seulement bloquee, je suis en droit 
d'empecher que personne n'y entre, et de traiter en ennemi quiconque 
entrepend d'y entrer, sans ma permission, ou d'y porter quoi que ce soit : 
car il s'oppose a nion enterprise, il peut contribuer a la faire echouer, et 
par la me faire tomber dans tous les maux d'une guerre malheureuse. 

The prohibition is, of course, to secure absolute non-communica- 
tion, which as Travers-Twise remarks (II, 120) would not be ob- 
tained if a belligerent permitted its own ships to trade with the 
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blockaded port. Compare also the Frederick Molke (1 Rob. 87), 
the Betsey (1 Rob. 93), the Vrouw Judith (1 Rob. 151), the Rolla 
(6 Rob. 372), the Success (1 Dods. 134). It was this particular 
point that was contested in the War of 1812 when Great Britain pro- 
claimed a paper blockade interdicting all neutral commerce but 
letting her own vessels enjoy the right of trade with the United 
States to the detriment of the neutrals themselves. 

Article 6 iL stipulating that " the commander of a blockading 
force may give permission to a warship to enter, and subsequently 
to leave a blockaded port" tends to avoid misunderstanding of a 
character illustrated in the schooner Exchange v. McFaddon et ah 
(7 Cranch 116; Scott's Cas. 208). Obviously the article refers to 
the warships of neutral powers and a waiving of jurisdiction over 
public warships by a non-belligerent is a well known principle. A 
public armed ship, says Chief Justice Marshall in the case involving 
the Exchange, 

constitutes a part of the military force of her nation; acts under the 
immediate and direct command of the sovereign; is employed by him in 
national objects. He has many and powerful motives for preventing 
these objects from being defeated by the interference of a foreign state 
Such interference can not take place without affecting his power and 
dignity. The implied license, therefore, under which such vessel enters 
a friendly port, may reasonably be construed * * * as containing 
an exemption from the jurisdiction of the sovereign, within whose terri- 
tory she claims the rites of hospitality. 3 

At first glance the reference seems not to be applicable, but that 
is due only to the habitual attitude of considering, in the case of 
war, all states as divided simply into belligerents and neutrals. 
That division is perfectly proper from the point of view of those 
concerned in the conflict, which is the position one normally occupies 
when dealing with questions of war; but another division exists as 
clearly. Only in certain circumstances are states to be considered 
as neutrals and belligerents. Say, for instance, A and B are at war. 
Then C, D and E are neutrals in respect to the conflict, in relation 
to A and B together, as it might be put. But C is a friend of A 
and likewise at peace with B, with which A is at war. In the same 

» See Journal, 3:235. 
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manner D's relations to A and B are perfectly friendly. And both, 
with E, possess, as Chief Justice Marshall said, a power and dignity 
and many and powerful motives for preventing their national objects 
from being interfered with by a foreign state. So the conferees at 
London could not presume to prohibit entry to and exit from a 
blockaded port to warships of friendly nations ; and they very care- 
fully phrased the article to indicate that such ingress and egress 
were to be considered, not as a right, but as a privilege. 
Article 7 says: 

In circumstances of distress, acknowledged by an officer of the blockad- 
ing force, a neutral vessel may enter a place under blockade and sub- 
sequently leave it, provided that she has neither discharged nor shipped 
any cargo there. 

This, from its very nature, has not been the subject of legal in- 
vestigation. When the privilege is granted it is manifestly by an 
exception and for reasons convincing to the blockading officer. 
Therefore the article introduces no new principle, but it does pro- 
vide in a very satisfactory manner for an exercise of humanity in 
a case which previously offered great uncertainty upon the point. 
Indeed, it is conceivable that without the special stipulation an 
officer might lay himself liable to court-martial for granting such 
a privilege. Such a possibility is now obviated in the case of all 
signatories. 

Article 8. A blockade, in order to be binding, must be declared in 
accordance with Article 9, and notified in accordance with Articles 11 
and 16. 

Article 9. A declaration of blockade is made either by the blockading 
Power or by the naval authorities acting in its name. 

It specifies : 

(1.) The date when the blockade begins; 

(2.) The geographical limits of the coastline under blockade; 

(3.) The period within which neutral vessels may come out. 

Article 11. A declaration of blockade is notified: 

(1.) To neutral Powers, by the blockading Power by means of a 
communication addressed to the Government direct, or to the repre- 
sentatives accredited to it; 

(2.) To the local authorities, by the officer commanding the blockad- 
ing force. The local authorities will, in turn, inform the foreign con- 
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sular officers at the port or on the coastline under blockade as soon as 
possible. 

Article 16. If a vessel approaching a blockaded port has no knowl- 
edge, actual or presumptive, of the blockade, the notification must be 
made to the vessel itself by an officer of one of the ships of the blockading 
force. This notification should be entered in the vessel's logbook, and 
must state the day and hour, and geographical position of the vessel at 
the time. 

The terms of these articles refer chiefly to the duties of the block- 
ading force to neutrals. Admitted practice provides that the neu- 
tral shall not be constrained by the fact of war in his freedom of 
movement or the pursuits of his commerce any more than is neces- 
sary for the success of military operations. Being friendly to both 
parties, it is not proper that war should affect the neutral unduly 
with reference to his rightful activities ; and it follows that he should 
be informed of any military condition that is likely to interfere 
with his full freedom of action. It is a question whether, legally 
speaking, the sovereign neutral or the sovereign belligerent has the 
preferred right, whether the belligerent can de jure issue prescrip- 
tions hampering the peaceful conduct by a state of its business, 
private or public. It is conceded in practice, however, that as war 
is an exceptional condition between states it carries with it excep- 
tional privileges, primary among which is that of preventing non- 
belligerents from acting in such a manner as to interfere with its 
operations or the plans of its prosecutors. So any inhibition which 
war places upon a neutral is a matter of custom or provided by treaty 
and is not considered either legally or theoretically as an inherent 
right. Thus the common consent of states has made the doctrine of 
contraband possible. 

It seems proper to point out here that while the Declaration of 
London everywhere views the rights of neutrals in this light, it 
nowhere makes any statement as to what legality is in respect to 
maritime trade in time of war. The Declaration takes pains to 
define where innocence ends and culpability begins, but that culpa- 
bility is only an acquired condition respecting a belligerent it fails 
to state. Therefore we submit that it might have been well to have 
stated the principles contained in the following citations more 
definitely than by implication. 
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Compare the following: 

Mr. Duer, " Marine Insurance," vol. 1, lect. VII., is the only text- 
writer who maintains an opinion contrary to what I have stated to be 
the law. He maintains it with ability and acuteness, but he stands alone. 
He himself admits that an insurance of a contraband voyage is no offense 
against municipal law of a neutral country, according to the practice of 
all the principal States of continental Europe. In the American courts 
the question has been more than once agitated, but with the same result. 
(Dr. Lushington, The Helen, 1865, L. E. 1 Ad. and Bcc. 1, Scott's 
Cas., 821.) 

But there is nothing in our law or in the law of nations that forbids 
our citizens from sending armed vessels as well as munitions of war to 
foreign ports for sale. It is a commercial adventure which no nation is 
bound to prohibit, and which only exposes the persons engaged in it to 
the penalty of confiscation (if taken by the belligerent aggrieved). 
(Justice Story, the Santissima Trinidad, 1822, 7 Wheat. 340; Scott's 
Cas. 701.) 

But we do not know of any rule established by the law of nations that 
the neutral shipper of goods contraband of war, is an offender against 
his own sovereign, and liable to be punished by the municipal law of his 
own country. When a neutral sovereign is notified of a declaration of 
war, he may, and usually does, notify his subjects of it, with orders to 
decline all contraband trade with the nations at war, declaring that, if 
they are taken in it, he can not protect them, but not announcing the 
trade as a violation of his own laws. Should their sovereign offer to 
protect them, his conduct would be incompatible with his neutrality. 
And as, on the one hand, he can not complain of the confiscation of his 
subjects' goods, so, on the other hand, the power at war does not impute 
to him these practices of his subjects. A neutral merchant is not obliged 
to regard the state of war between other nations, but if he ships goods 
prohibited jure belli, they may be rightfully seized and condemned. It 
is one of the cases where two conflicting rights exist; which either party 
may exercise without charging the other with doing wrong. As the 
transportation is not prohibited by the laws of the neutral sovereign, his 
subjects may lawfully be concerned in it; and, as the right of war law- 
fully authorizes a belligerent power to seize and condemn the goods, he 
may lawfully do it. (Chief Justice Parsons, Richardson v. The Marine 
Insurance Company, 6 Mass. 112.) 

The fact is that the law of nations does not declare the trade to be 
unlawful. It only authorizes the seizure of contraband articles by the 
belligerent powers. (Justice Kent, Seton, Maitland & Co. v. Low, 1799, 
1 Johnson 5.) 

The declaration of a blockade is a sine qua non of its existence, 
[t is in accordance with the theory already expressed as to the rights 
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of a peaceful sovereignty during a state of war. Blockades are of 
relatively recent origin, dating only from the sixteenth century, but 
the first one recorded, that of Holland against the ports of Flanders 
in its war with Spain in 1584, was declared. The custom has ever 
since been an integral part of the establishment of a circumvallation 
about a coast or port. Notification is a natural concomitant of 
declaration. All legal decisions as to blockade have considered 
them as matter concerning which no discussion was necessary, and 
have been devoted simply to the questions arising from them. 

Article 9 specifies that a declaration of blockade includes the date 
of its beginning, its limits and the period of grace for neutral 
vessels. It avoids, as does the whole chapter, any consideration of 
the question as to at what time in its de facto existence a state may 
resort to blockade. The omission was probably intentional inas- 
much as the contracting powers would have no cause to agree as 
to the point as affecting themselves. 

Courts have occasionally taken up the points dealt with in article 
9, but in order to determine whether the case in point was affected 
by the provisions now incorporated in the Declaration. Thus the 
movements of the Neptunus (1799, 2 C. Robinson 110), the Betsey 
(1798, 1 C. Robinson 92a), the Panaghia Rhomba (1858, 12 
Moore's Privy Council 168), the Mercurius (1798, 1 Rob. 80), the 
Johanna Maria (1855, 10 Moore's Privy Council 70), the Franciska 
(ibid 37), the Frederick Mollce (1 C. Rob. 86) 4 and other vessels 
at a later time have been examined to determine whether their 
delictions have preceded or antedated the declarations of blockade. 

The geographical limits of the coastline affected by blockade has 
come to the fore in The Gerasimo (1857, 11 Moore's Privy Council 
88; Scott's Cas. 811), the Fama (5 Rob. 115), the Manilla (1 Edw. 
3), the Adula (1899, 176 United States 361; Scott's Cas. 826), 
and cases there cited. 

" The period which is allowed for the exit of ships is usually 
fixed at fifteen days," says Hall (Int. Law 733), "and during this 
time vessels may issue freely in ballast or with a cargo bona fide 
bought and shipped before the commencement of the blockade. This 

* Scott's Cas. 796-811. 
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time was given in 1848 and 1864 by Denmark; by England and 
France during the Crimean war; by the United States during the 
Civil War, and by France in the war of 1870." The proclamation 
of President McKinley of April 22, 1898, doubled this period. 5 

The conferees at London had no cause to inquire thoroughly into 
the question of who may declare a blockade, for they were drawing 
up regulations primarily for themselves, all recognized Powers. 
They did not see fit in Article 9 to describe the conditions under 
which the naval authorities of a Power may declare a blockade, al- 
though that point seems to be very well settled. Nothing, however, 
in the article is at all contrary to the general principle that the 
right of establishing a blockade belongs to the executive power. 
" The executive power, the government, may delegate this right ex- 
pressly to a particular authority, such as an admiral or commander 
of a squadron," says Bonfils (§ 1632), and cites Gessner, Phillimore, 
and Wildman. This delegation of authority is presumed in certain 
cases. If the commander of a squadron is operating in distant 
regions, he may be considered as virtually invested with all the 
powers necessary for the prosecution of the enterprise with which he 
is charged. This contention is disputed by many writers. It is ad- 
mitted by others and by the practice of states generally. (Calvo, 
§§ 2828-2830). Another and better delegation in cases of forces 
remote from the central government is to make the declaration of 
blockade valid only " if the act of the commander is subsequently 
ratified by the central authority." 6 Halleck makes still another 
distinction. He mentions a simple or actual blockade which is 

constituted merely by the fact of investment, and without any necessity 
of a public notification. As it arises solely from facts it ceases when they 
terminate. (Halleck, Int. Law, eh. 23, sec. 10.) 

In the Circassian (2 Wall. 135, 150; Scott's Cas. 826), Chief Justice 
Fuller said : 

5 Compare these state laws on the subject: Prance, 1838 and July 25, 1870; 
United States, May 24 and December 24, 1846, Seward's despatch, May 2, 1861, 
McKinley, April 22, 1898, 19 Richardson's Messages and Papers, 202; Denmark, 
February 16, 1864; Prussia, June 20, 1864; Turkey, May 3, 1877. 

g Int. Law, Wilson and Tucker, 316. 
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A simple blockade may be established by a naval officer, acting upon 
his own discretion or under direction of superiors, without governmental 
notification; while a public blockade is not only established in fact, but 
is notified, by the government directing it, to other governments. 

This quotation is from the Adula (176 U. S. 361), in which 
Justice Brown continues: 

A like ruling was made by Sir William Scott in the case of The Rolla, 
6 C. Bob. 364, which was the case of an American ship and cargo, pro- 
ceeded against for the breach of a blockade at Montevideo, imposed by 
the British commander. It was argued, apparently upon the authority 
of The Henrick and Marie, 1 C. Bob. 133, that the power of imposing 
a blockade is altogether an act of sovereignty which can not be assumed 
or exercised by a commander without special authority. But says the 
learned judge : " The court then expressed its opinion that this was a 
position not maintainable to that extent; because a commander going 
out to a distant station may reasonably be supposed to carry with him 
such a portion of sovereign authority, delegated to him, as may be neces- 
sary to provide for the exigencies of the service upon which he is em- 
ployed." 

It was not, of course, the intention of the contracting Powers to 
lay down rules relative to governments de facto or to insurgents. 
As blockade is a method of war which may be applied by whoever 
possesses the quality of belligerent, a government de facto not yet 
recognized as legitimate and regular may legitimately ordain a 
blockade, provided its belligerency has been recognized by other 
governments. As to insurgents, they seem not to enjoy the right of 
blockade. Says Prof. George Grafton Wilson: 

The Institute of International Law, at its twentieth session in Sep- 
tember, 1901, referring to the relation of a foreign power to an insurgent 
blockade, adopted the following resolution : 

Tant qu'elle n'aura pas reconnu elle-meme la belligerance elle n'est 
pas tenue de respecter les blocus etablis par les insurges sur les portions 
du littoral occupees par le gouvernement regulier. 

It is unfortunate that the word blockade has ever been used by in- 
surgents, as by the provisions of the Declaration of Paris, 1856, the word 
was definitely aimed to describe a war measure. A statement of the fact 
as supported by recent practice and opinion is that insurgents not yet 
recognized as possessing the attributes of full belligerency can not 
establish a blockade, according to the definition of international law. 

There is no responsible body behind the insurgents. 
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An insurgent power is not a sovereign maintaining equal relations with 

other sovereigns, so that an insurgent proclamation of blockade does not 

rest on the same footing as one issued by a recognized sovereign power. 
* * * 

In a letter by Secretary Hay to the Secretary of the Navy, November 

15, 1902, he said: 

" To found a general right of insurgent blockade upon the recognition 
of belliegrency of an insurgent by one or a few foreign powers would 
introduce an element of uncertainty. * * * Eecognition of insur- 
gent belligerency could merely imply the acquiescence by the recognizing 
government in the insurgent seizure of shipping flying the flag of the 
recognizing state. It could certainly not create a right on the part of 
the insurgents to seize the shipping of a state which has not recognized 
their belligerency." 7 

This statement of the case by one of the United States delegates 
to the Conference and the lecturer at the Newport Naval War Col- 
lege shows clearly enough why the Conference made no effort to 
draw distinctions too fine in the Declaration. 

Article 11 regarding notification embodies principles, which, al- 
though familiar in practice, have played usually a minor part in 
legal decisions, owing, doubtless, to the circumstance that the ques- 
tion involved — the reality of notification — is one of fact easily 
determined from documentary evidence in a ship's log. 

It offers an opportunity to distinguish between the several kinds 
of notification. Abroad the writers recognize diplomatic, or gen- 
eral, notification, which is made officially to the governments, and 
special notification, which is given by a ship of the blockading 
squadron to a vessel approaching the line of investment. Special 
notification, according to this definition, is provided for in Article 

16, and therefore the terms of Article 11 apparently distinguish 
two kinds of diplomatic notification, the one to the government of 
the neutral powers direct, and the other to the authorities of the 
blockaded port. As it is enjoined upon these latter to inform the 
foreign consular officers of the port, ample provision is made to 
render diplomatic notification effective. 

The article indicates a leaning in the Declaration toward the 
contention of such writers as Heffter and Wheaton, who maintain 

t Journal, 1:56-57. 
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that a single notification is sufficient, diplomatic or special, accord- 
ing to circumstances (Bonfils, § 1650). 

This is made clear in Article 16, where the notification to the 
vessel itself is dependent upon its knowledge, actual or presumptive, 
of the blockade. The rule tallies with the French regulation, ex- 
cept that France admits the right of the vessel to special notification 
even though the blockade has been publicly proclaimed. In the 
United States and England practice has considered actual knowledge 
of the blockade sufficient, so that the accepted rules are really an 
adoption of Anglo-Saxon practice. See La Louisa and The Eliza 
Cornish (1 Pistoye et Duverdy 382, 387). 

The first paragraph of the article deals with a matter of frequent 
adjudication. Upon the matter of knowledge of the vessel depended 
the condemnation of the Adula (175 U. S. 361), in which the 
steamer started for the blockaded port of Guantanamo from Kings- 
ton, Jamaica, where knowledge of the blockade was common prop- 
erty. Maryland Insurance Co. v. Woods (6 Cranch 29) illustrates 
the situation by indirection, for although it was held that the vessel 
could not be placed in the situation of one having notice of the 
blockade until she was warned off, the decision was based upon the 
express ground that orders had been given by the British Govern- 
ment and communicated to the United States Government, 

not to consider blockades as existing, unless in respect to particular ports 
which may be actually invested, and then not to capture vessels bound to 
such ports, unless they shall have been previously warned not to enter 
them. 

A notice to the owner or charterer of a vessel was held sufficient 
to inform the vessel in The Ranger (6 C. Rob. 126) ; The Yon-ge 
Emelia (3 C. Rob. 52) ; The Napoleon (Blatch. Prize Cases 296). 
Permission to enter a blockaded harbor by a subordinate official of 
the blockading squadron was held invalid in The Hope (1 Dod. 
226) ; The Amado (Newb. 400) ; The Joseph (8 Cr. 451) ; The 
Benito Estenger (8 Cr. 568). This point is borne out in the para- 
graph under consideration, for henceforth captains need follow only 
the entry on their own log and can disregard information of any 
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other character. The rule therefore ought to simplify matters to a 
considerable extent. 8 

The second paragraph of Article 16 softens the practice upheld 
in The Prize Cases (1862, 2 Black. 635), in which it was main- 
tained that it is a settled rule that a vessel in a blockaded port is 
presumed to have notice of a blockade as soon as it commences. 
Compare The Vrouw Judith (1799, 1 0. Bob. 150). The Anglo- 
Saxon practice has been to permit a neutral vessel to pass outward. 
By the London rule this would seem to be a certain privilege only 
in case of failure to notify or omission of a time limit. 

It is perhaps regrettable that international law as a whole has 
given so little textual consideration of such documents as passports, 
letters accrediting diplomats and recalling them, exequaturs, notifi- 
cations of blockade and declarations thereof. One may read many 
a pretentious work on the general subject and even specific phases 
of it without once finding a sample of such a common document as 
an exequatur. It is safe to say that even in America, where legal 
documents are more generally studied than elsewhere by students, a 
large proportion of students of international law have never en- 
countered the text of many of the formal documents of the science. 
This lack of definite familiarity with forms has been much more 
pronounced in the case of such men as shippers, whose curiosity as 
to the contents of forms of such a nature would naturally not be so 
intelligent, And as respects state papers regarding declaration and 
notification of blockade there have been no generally recognized 
rules as to what they shall contain. It may be said that the techni- 
cal rules of pleading so far as international law is concerned are 
not thoroughly developed. Recent conferences have made advances 
along this line, and the London rules on blockade are particularly 
notable in this. 

s The French doctrine of special notification was adopted by the Council of 
State, is embodied in treaties and is expressed in the Instructions of July 25, 
1870: "Si la France l'a (la notification spgciale) erigee en principe et s'y est 
toujours conformed, cela lui fait beaucoup d'honneur, car l'avertissement special 
amoindrit toujours les inconvenients de la guerre pour les neutres et coupe court 
a tous les abus du droit de blocus." Italy, by the Order of June 20, 1866, art. 
7, and Sweden, by the Order of April 8, 1854, art. 4, admitted the necessity of 
special notification. 
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Thus, it may be said that Articles 9 and 10 deal with interna- 
tional law pleading. Article 10 reads: 

If the operations of the blockading Power, or of the naval authorities 
acting in its name, do not tally with the particulars which, in accordance 
with Article 9 (1) and (2), must be inserted in the declaration of 
blockade, the declaration is void and a new declaration is necessary in 
order to make the blockade operative. 

This provides for a situation analogous to that which in common 
law makes necessary a writ of error. It obviously is also in pre- 
vention of a paper blockade, for without the rule a warship patrol- 
ling a certain portion of coast might on occasion visit a distant sec- 
tion for the purpose of apprehending a vessel of presumable value to 
the enemy. In The Franciska the Rt. Hon. T. Pemberton Leigh 
just touched the point: 

The notice of the blockade must not be more extensive than the block- 
ade itself. A belligerent can not be allowed to proclaim that he has 
instituted a blockade of several ports of the enemy, when in truth he 
has only blockaded one; such a course would introduce all the evils of 
what is termed a paper blockade, and would be attended with the grossest 
injustice to the commerce of neutrals. Accordingly, a neutral is at 
liberty to disregard such a notice, and is not liable to the penalties 
attending a breach of blockade, for afterwards attempting to enter the 
port which really is blockaded. 

The citation, though dealing only with a single aspect of the 
situation contemplated in the article under discussion, nevertheless 
agrees with the terms of the latter in asserting that in a case where 
the operations of the blockade fail to tally with its announcement, 
the blockade itself is void. 

It seems well here to comment on the difference between declara- 
tion and notification, inasmuch as the learned judge uses the latter 
while the article employs the former. They are two manifestations 
of the same thing, and what distinction there is between them is 
indicated by the differentiation made in Roget's Thesaurus, where 
declaration may be found under the general head of affirmation and 
notification under information. Declaration is accordingly, although 
the authorities seem to be silent on the definition, a proceeding gen- 
eral in character and is expressly the act of the belligerent. Notifi- 
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cation, on the other hand, implies a recipient of the information and 
is therefore designed to convey definite facts to a single state, com- 
munity or ship. 

A hint of this distinction is given in Article 12, which says: 

The rules as to declaration and notification of blockade apply to cases 
where the limits of a blockade are extended, or where a blockade is re- 
established after having been raised. 

The phrasing here evidently considers declaration and notification 
in the light just set forth. 

The rule itself is a contribution to the process of pleading, if so 
it may be called. 

Notification of the voluntary raising of a blockade or any re- 
strictions in its limits, provided for in Article 13, is in the same 
category. The dictum as to notification of discontinuance was as- 
sented to in The Circassian (2 Wall. 135), and text-writers accept 
the procedure without question as a duty owed by the belligerent 
creating the investment to trading neutrals. 

Article 14. The liability of a neutral vessel to capture for breach of 
blockade is contingent on her knowledge, actual or presumptive, of the 
blockade. 

As pointed out above, the French theory of a special notification 
before liability begins receives scant recognition in these rules, and 
Article 14 sets at rest a fairly merry warfare of the text-writers. 
Four or five theories have been maintained. Gessner, Pistoye et 
Duverdy, Cauchy and Ortolan have held that liability is contingent 
only on double notification, by the diplomatic channel to the state 
and by means of a blockading officer to the vessel. Funck-Brentano 
and Sorel think the diplomatic notification sufficient. Perels and 
Boeck insist upon this notification as a necessary preliminary to 
any other informative action. Fauchille (Du Blocus maritime 
218), Hautefeuille and Calvo consider the notification to the ship 
necessary and sufficient. Still others have set up the contention 
that no notification was necessary. And Heffter and Wheaton, with 
other American writers, have stipulated a single notification, its 
character being dependent on circumstances. 
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Now knowledge triumphs over technicality and two holdings of 
British and American courts receive recognition over a contrary 
practice pursued by France, Italy and Sweden. 

In The Franciska, which came before the Privy Council in 1855, 
the judge said : 

Notice has been imputed to the claimant in the court below from the 
alleged notoriety of the blockade on May 14 at Elsinore, where the ship 
touched, and at Copenhagen, where the owner resided. * * * The 
fact of knowledge is capable of much easier proof in the case of ingress 
than in the case of egress; but when once the fact is clearly proved, the 
consequences must be the same. The reasoning of the learned judge of 
the court below in this case and the language of Lord Stowell in The 
Adelaide reported in the note to The Neptunus, 2 Rob. Ill, and The 
Hwrtig Heme, 3 Eob. 324, are conclusive upon this point. 

But while their lordships are quite prepared to hold that the existence 
and extent of a blockade may be so well and so generally known that 
knowledge of it in an individual may be presumed without distinct proof 
of personal knowledge, and that knowledge so acquired may supply the 
place of a direct communication from the blockading squadron, yet the 
fact, with notice of which the individual is to be fixed, must be one 
which admits of no reasonable doubt. "Any communication which 
brings it to the knowledge of the party," to use the language of Lord 
Stowell in The Rolla, 6 Rob. 367, " in a way which could leave no doubt 
in his mind as to the authenticity of the information." 

Again, the notice to be inferred from general notoriety, must be of 
such a character that if conveyed by a distinct intimation from a com- 
petent authority it would have been binding. The notice can not be more 
effectual because its existence is presumed, than it would be if it were 
directly established in evidence. The notice to be inferred from the 
acts of a belligerent, which is to supply the place of a public notification, 
or of a particular warning, must be such as, if given in the form of a 
public notification, or of a particular warning, would have been legal and 
effectual. 



Because the notorious knowledge as to the blockade was wrong 
in this instance the vessel was released. The late American case 
dealing with a similar situation is The Adula (176 U. S. 361, 
Scott's Oas. 826) and cases there cited. 

Article 15. Failing proof to the contrary, knowledge of the blockade 
is presumed if the vessel left a neutral port subsequently to the notifica- 
tion of the blockade to the Power to which such port belongs, provided 
that such notification was made in sufficient time. 



590 THE AMEBICAN JOURNAL OE INTERNATIONAL, LAW 

The presumption here is provided with an interesting sidelight 
from a series of treaties which the United States has negotiated with 
Bolivia, Brazil, Colombia, Haiti, Italy, Prussia and Sweden and 
Norway. 9 Article XVI of the treaty of commerce and navigation 
with Greece, Dec. 22, 1837; Article XIII of the treaty of com- 
merce and navigation with Prussia, May 1, 1828, and Article 
XVIII of the treaty of commerce and navigation with Sweden and 
Norway, July 4, 1827, are identic and read: 

Considering the remoteness of the respective countries of the Two 
High Contracting Powers, and the uncertainty resulting therefrom with 
respect to the various events which may take place, it is agreed that a 
merchant vessel, belonging to either of them, which may be bound to a 
port supposed, at the time of its departure, to be blockaded, shall not, 
however, be captured or condemned for having attempted, a first time, to 
enter said port, unless it can be proved that said vessel could, and ought 
to, have learned, during its voyage, that the blockade of the place in 
question still continued. But all vessels which, after having been warned 
off once, during the same voyage, attempt, a second time, to enter the 
same blockaded port, during the continuance of said blockade, shall then 
subject themselves to be detained and condemned. 

Article 20 of the treaty of peace, friendship, commerce and navi- 
gation with Bolivia, May 13, 1858 ; Article 19 of the treaty of amity, 
commerce and navigation with Brazil, Dec. 12, 1828 ; Article 20 
of the treaty of peace, amity, navigation and commerce with New 
Granada (Colombia), Dec. 12, 1846; Article 18 of the treaty of 
amity, commerce and navigation and extradition with Haiti, Nov. 
1, 1864, and Article XIV of the treaty of commerce and navigation 
with Italy, Feb. 26, 1871, are constructed on the same basis and 
read as follows : 

And whereas it frequently happens that vessels sail for a port or a 
place belonging to an enemy, without knowing that the same is besieged, 
blockaded or invested, it is agreed that every vessel so circumstanced may 
be turned away from such port or place, but shall not be detained, nor 
shall any part of her cargo, if not contraband of war, be confiscated, 
unless after a warning of such blockade or investment 10 from an officer 

» See Treaties in Force, 1904, pp. 94, 111, 200, 398, 419, 453, 647, and 760. 

io The text of the article here given is that of the Italian treaty. The text is 
to the same intent to the " unless," from which for a few lines the following 
variations occur : Bolivia, " unless, after warning of such blockade or invest- 
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commanding a vessel of the blockading forces, by an endorsement of such 
officer on the papers of the vessel mentioning the date, and the latitude 
and longitude where such endorsement was made, she shall again attempt 
to enter; but she shall be permitted to go to any other port or place she 
shall think proper. 11 Nor shall any vessel of either that may have entered 
into such a port before the same was actually besieged, blockaded or 
invested by the other, be restrained from quitting such place with her 
cargo, nor, if found therein after the reduction and surrender, shall such 
vessel or her cargo be liable to confiscation, but they shall be restored 
to the owners thereof ; 12 and if any vessel, having thus entered any port 
before the blockade took place, shall take on board a cargo after the 
blockade be established, she shall be subject to being warned by the 
blockading forces to return to the port blockaded, and discharge the said 
cargo, and if after receiving the said warning, the vessel shall persist in 
going out with the cargo, she shall be liable to the same consequences 
as a vessel attempting to enter a blockaded port, after being warned off 
by the blockading forces. 

Citations elsewhere 13 indicate the correctness of the principle 
involved in Article 15 of the Declaration, and the ideas embodied 
in the treaties just quoted are an interesting exception, and may be 
said to prove the rule, for it required special and solemn agreements 
to render them effective. The statement agreed to by the United 
States Government with Greece, Prussia, Sweden and Norway in- 
volves a courtesy and leniency one could not expect to see incorpor- 
ated into a multipartite agreement such as the Declaration of Lon- 
don. It virtually means that a vessel is entitled in certain circum- 
stances to a second warning before being liable to capture or deten- 
tion. The provision, which was negotiated with Sweden and Nor- 
way jointly, is in force in respect to each separately. 14 

ment, from any officer commanding a vessel of the blockading forces, they shall 
again," etc. ; Brazil, " unless, after warning of such blockade or investment from 
any officer commanding a vessel of the blockading forces, she shall again," etc. ; 
Colombia, " unless, after warning of such blockade or investment, from the 
commanding officer of the blockading forces, she shall again," etc. ; Haiti, " unless, 
after notice of such blockade or investment, she shall again," etc. 

11 Added here in the treaty with Haiti is the phrase, " provided the same be 
not blockaded, besieged or invested." 

12 The treaties with Bolivia, Colombia, and Haiti end here. The treaty with 
Brazil continues in the words of the treaty with Italy, which is quoted above 
textually, except that the phrase " the port " is employed instead of " any port," 
probably a change due to the translator only. 

is See ante under Article 16. 

i* See U. S. Foreign Relations, 1905, 867-874. The Japanese minister in a 
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Article 18 says: 

The blockading forces must not bar access to neutral ports or coasts. 

This statement must be read as not including neutral ports or 
coasts occupied by the enemy, for by the doctrine of hostile occupa- 
tion, in that case, they cease to be neutral. Compare United States 
v. Bice (4 Wheaton, 246) ; United States v. Hayward (2 Gall. 
485) ; American Insurance Co. v. Canter (1 Peters, 541) ; Cross v. 
Harrison (16 How. 164) ; Fleming v. Page (9 How. 603) ; Jecker 
v. Montgomery (13 How. 498) ; Villasseque's Case (Ortolan I, 
324) ; Elector of Hesse Cassel's Case (Phillimore III, 841 ; Magoon, 
Military Occupation, 262). 

Article 17. Neutral vessels may not be captured for breach of block- 
ade except within the area of operations of the warships detailed to render 
the blockade effective. 

Article 19. Whatever may be the ulterior destination of a vessel or of 
her cargo, she can not be captured for breach of blockade, if, at the 
moment, she is on her way to a non-blockaded port. 

Article 20. A vessel which has broken blockade outwards, or which 
has attempted to break blockade inwards, is liable to capture so long as 
she is pursued by a ship of the blockading force. If the pursuit is 
abandoned, or if the blockade is raised, her capture can no longer be 
effected. 

It looks from these rules as to capture as if practice would have to 
give way. Articles 17 and 19 read together stipulate that neutral 
vessels may be captured only within the area of operations of the 
blockading squadron and that a vessel, neutral or otherwise, cannot 
be captured if, at the moment, she is on her way to a non-blockaded 
port. Strictly speaking, the provisions should put an end to the 

memorandum of November 9 inquired of Secretary Root as to the validity of 
treaties negotiated by Sweden and Norway previous to their separation on June 
7 as to other Powers and toward each severally. Secretary Root in his reply 
said : " This government would regard the treaty provisions in regard to Norway 
and Sweden as severally binding upon each country and unaffected by the dynastic 
change in Norway. In point of fact, the Government of Norway and the Govern- 
ment of Sweden have hitherto acted independently in execution of their treaty 
engagements, each within its sovereign jurisdiction." Declarations in notes from 
the Swedish minister on November 20 and from the Norwegian on December 7 
confirmed this opinion. 
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practice defined as continuous voyage, for they bar the capture of 
a neutral vessel before she has touched at the intermediate port or 
ports. If this reasoning is correct, the American and British dele- 
gates gave way in this instance to the European theory, which is that 
the Anglo-Saxon view annihilates the liberty of the sea and the free 
commerce of neutrals, leading the blockading state to declare itself 
master of the ocean and to place the entire commerce of the world 
at the mercy of the belligerents. 15 

British and American contraband cases, involving blockade, are 
fairly numerous in which ships were taken before reaching the inter- 
mediate port. The Peterhojf (5 Wall. 28, 58) had not yet reached 
Matamoras on an ostensible contraband voyage when taken; The 
Stephen Hart (Blatch. Prize Cases, 387) was taken on a declared 
voyage from London to Cardenas; The Dolphin (7 Fed. Cas. 864), 
The Pearl (19 Fed. Cas. 54, 5 Wall. 578), The Bermuda (3 Wall. 
514) and The Springbok (5 Wall. 1) were captured during the 
Civil War on the voyage from Liverpool to Nassau. 16 In all of 
these the continuous voyage was held to place the vessel in delictu, 
and Sir William Scott's decision in The Imina (1800, 3 C. Rob. 
138) is sometimes considered as being at variance with the custom- 
ary Anglo-Saxon rule. 16 In that case, however, he definitely states: 

The rule respecting contraband, as I have always understood it, is 
that the articles must be taken in delictu, in the actual prosecution of the 
voyage to an enemy's port. * * * From the moment of quitting 
port on a hostile destination, indeed, the offence is complete, and it is not 
necessary to wait till the goods are actually endeavoring to enter the 
enemy's port ; but beyond that, if the goods are not taken in delictu, and 
in the actual prosecution of such a voyage, the penalty is not now gen- 
erally held to attach. 

The vessel itself sailed from Dantzig for Amsterdam, but was 
going at the time of the capture to Embden in consequence of infor- 
mation of the blockade of Amsterdam. Because of that circumstance 

isArntz, Asser, Bulmerincq, Calvo, Gessner, Hall, Vernon Harcourt (His- 
toricus), Geffcken, Lawrence, Phillimore, Travers-Twiss, Westlake, de Boeck, and 
Fauchille have condemned the American practice. See Gessner, he droit des 
neutres, 230; Travers-Twiss, IT, 117, and La theorie de la continuite du voyage, 
Paris, 1877; de Boeck, De la propriete, 175; Fauchille, 133 et seq.; Geffcken's 
Heffter, 56, note 9, for Continental discussions of the point. 

"See Journal, 1:73-74. 
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the learned judge, afterward Lord Stowell, concluded that the change 
of destination had caused the vessel's guilt to cease. 

Articles 17 and 19 draw a fine, and it seems to the writer, a 
proper distinction between the treatment of the neutral vessel and 
any other, whether of the blockading state, of the enemy or, in the 
case of blockade of an occupied port, of a vessel belonging in that 
port. The neutral vessel is made liable to capture only within the 
area of the blockading squadron's operations, beyond which, either 
in the case of attempted ingress or egress, she can consider herself 
safe, provided the pursuit has not begun within the area of blockade. 
The two articles in question, to be sure, are not exactly intended 
to deal precisely with the same condition, but there is nothing evi- 
dent in their wording which precludes such a conclusion to be drawn 
and the line of speculation just set down is given as a hint of a possi- 
ble complication that might arise. 

Viewed separately, each is an excellent statement of the principle 
involved. The obvious intention of Article 17 is to say that a 
neutral vessel is liable to capture only while in delictu, and Article 
19 is evidently a blow at the Anglo-Saxon dictum that a vessel is 
subject to apprehension at any time during a continuous voyage. 
It embodies the decision in The Imina more nearly perhaps than 
the stricter European theory. 

Article 20 is a compromise between Anglo-Saxondom and Europe. 
German, Spanish, French, and Italian writers have in general agreed 
that a vessel may be seized when traversing or attempting to traverse 
the line of investment, in the port blockaded, or at the moment of 
attempted egress. They add that if the neutral vessel, when it seeks 
to violate a blockade, is pursued by a vessel of the investing squadron 
and tries to escape by flight, it may be pursued and captured on the 
high seas, before its entry into a port or jurisdictional waters of a 
neutral state. 17 English and American jurists and writers, on the 
other hand, maintain that the vessel is not safe from pursuit until 
she has reached her port of destination and that- putting into an 
intermediary port, either through force or voluntarily, does not 

i' See Hautefeuille, Droits et devoirs des nations neutres, torn. II, p. 225 ; 
Fauchille, op. tit., p. 355; Gessner, he droit de neutres sur mer, p. 228; Spanish 
decree, November 26, 1864, art. 6; Perels, Manuel de droit maritime, p. 307. 
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efface the liability. Pursuit, by the terms of the Declaration, must 
now be continuous to be effective. Whether it would be held a con- 
tinuous pursuit if a vessel in flight made an intermediary port 
safely only to issue forth and fall into the power of a warship of 
the blockading squadron which had followed and waited continu- 
ously, is a question that must await adjudication to be answered. 
It is probable, if the court were a state one, the decision would de- 
pend largely upon the nationality of the judge. 

Article 21. A vessel found guilty of breach of blockade is liable to 
condemnation. The cargo is also condemned, unless it is proved that at 
the time of the shipment of the goods the shipper neither knew nor could 
have known of the intention to break the blockade. 

The liability of vessel and cargo to condemnation is admitted in 
" tous les traites pendant le XIX e siecle." 18 The principle is ad- 
mitted in the regulations of Denmark, February 16, 1864; Prussia, 
June 20, 1864; Spain, November 26, 1864; Italy, June 20, 1866; 
Austria, July 9, 1866, etc. The Panaghia Bhomba case (12 Moore's 
Privy Council 168, Scott Cas. 800) came up on that question, 
and it was held both originally and on appeal that " the owners 
of the cargo are concluded by the illegal act of the master (of the 
vessel), though it may have been done without their privity, and 
even contrary to their wishes." The rule involved was declared by 
the Rt. Hon. T. Pemberton Leigh to be " established by authority 
not now to be questioned." 19 The affirmation in that judgment 
half a century ago could scarcely be made in its entirety in accord- 
ance with the Declaration of London, but the latter certainly leaves 
the burden of proof upon the owner of the cargo. 

In conclusion, a word is worth saying in compliment to the framers 
of the London rules on blockade. Working as they did under the 
constant necessity of compromising issues, they produced a set of 
regulations that is exceptionally complete and truly does " note, 
define and complete what might be considered customary law." 

Denys P. Myebs. 

is Bonfils, Manuel, § 1671, p. 976, 

is Gf. the cases there cited: The Mereurius, 1 Rob. 80 (1798) ; The Alexander- 
4 Rob. 94 (1801) ; The Adonis, 5 Rob. 259 (1804) ; The Exchange, 1 Edward's 
Rep. 42 (1808) ; The James Cook, ibid. 261 (1810). 



